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legal system and constitutional principles.
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INTRODUCTION
The implementation of regional autonomy in Indonesia has granted Regional Governments broad

authority to regulate and administer their own governmental affairs, including the authority to establish
Regional Regulations (Peraturan Daerah) (G. T. Parlindungan, 2018a). Regional Regulations function
as legal instruments to accommodate local needs, maintain public order, and ensure the effective
implementation of governmental affairs in the regions (Toni Parlindungan S et al., 2025). In exercising
this authority, several Regional Regulations include criminal provisions as a means of enforcing
compliance with legal norms established by local governments (Manuahe, 2013).

The inclusion of criminal sanctions in Regional Regulations has become an increasingly important issue
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in Indonesian legislative policy (Nggilu, 2020). Criminal law, as an instrument of social control, should
be formulated carefully because criminal sanctions directly affect individual rights and freedoms. The
expansion of criminal provisions in Regional Regulations has raised concerns regarding the potential
for overcriminalization, inconsistencies between regional and national legislation, and the possibility of
violating constitutional principles, particularly the principles of legality, proportionality, and legal
certainty (Parlindungan S, 2025; S & Miasiratni, 2025).

The enactment of Law Number 13 of 2022 concerning the Second Amendment to Law Number 12 of
2011 on the Formation of Laws and Regulations has introduced significant changes in the legislative
framework in Indonesia (R. K. Putra et al., 2025). The law emphasizes the principles of harmonization,
synchronization, and conformity among laws and regulations and reinforces the necessity for all
legislative products, including Regional Regulations, to be formulated in accordance with constitutional
principles and the hierarchy of laws and regulations (G. T. Parlindungan, 2018b; Purwoto et al., 2025).
Consequently, the formation of criminal provisions in Regional Regulations must be assessed within
the framework established by Law Number 13 of 2022 to ensure that regional criminal policies do not
exceed the authority delegated by national legislation.

Previous studies concerning criminalization in Regional Regulations generally focus on the
constitutional authority of regional governments, the implementation of regional autonomy, and the
validity of criminal sanctions contained in local legislation (Yasim et al., 2026). Several studies also
discuss the relationship between regional criminal provisions and the principle of legality in criminal
law. However, there have been limited studies specifically examining the implications of Law Number
13 of 2022 on the formulation of criminal provisions in Regional Regulations and the extent to which
the new legislative framework influences regional criminalization policies (Chandra et al., 2026;
Salman Ade, 2026).

Therefore, this research intends to analyze the criminalization policy in Regional Regulations from the
perspective of Law Number 13 of 2022. The study seeks to identify the legal basis and limitations of
formulating criminal provisions in Regional Regulations and to examine the conformity of such
provisions with the principles of legality, legal certainty, and harmonization of legislation. The
objectives of this research are: (1) to analyze the authority of Regional Governments in establishing
criminal provisions in Regional Regulations; (2) to examine the legal principles governing
criminalization under Law Number 13 of 2022; and (3) to formulate a conceptual framework for the
development of regional criminal provisions that are consistent with the national legal system and
constitutional values.

LITERATURE REVIEW
Previous research conducted by Nggilu (2020), entitled "Legal Review of the Regulation of Criminal
Sanctions in Regional Regulations of Gorontalo Province,” examined the authority of regional
governments to formulate criminal sanctions within Regional Regulations based on the principle of
legality and the system of legislative formation in Indonesia. The results showed that the formulation
of criminal norms in Regional Regulations must remain within the authority granted by law and not
conflict with the hierarchy of laws and regulations. While that research focused more on analyzing the
regulation of criminal sanctions in specific Regional Regulations, this study expands on this study by
analyzing the implications of the enactment of Law Number 13 of 2022 on the formulation of criminal
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provisions in all Regional Regulations and the concept of harmonization between regional
criminalization policies and the national legal system (Nggilu, 2020).

Subsequent research was conducted by Valerian (2022) entitled "Criteria for Criminalization: An
Analysis of the Thoughts of Moeljatno, Sudarto, Theo de Roos, and Iris Haenen." This study examines
theories of criminalization through a conceptual approach, outlining the criteria that must be met before
an act is deemed a crime. The study concludes that criminalization must be based on the principles of
legal necessity, proportionality, protection of public interests, and the avoidance of overcriminalization.
While this study provides a theoretical foundation for criminalization policies in general, this study
applies this theory specifically to the formation of criminal provisions in Regional Regulations
following the enactment of Law Number 13 of 2022, which emphasizes harmonization, legality, and
the protection of human rights in the process of formulating laws and regulations (Nggilu, 2020).
Furthermore, research by Widayati (2019) entitled "Policy of Criminalization of Morality in the Draft
Law on Criminal Law from a Moral Perspective" discusses that criminalization policies must be based
on the protection of the legal interests of society and not solely based on moral considerations. The
study concludes that lawmakers must pay attention to the principles of proportionality, legal certainty,
and respect for human rights in determining an act as a crime. The focus of the study was on
criminalization in the formation of the Criminal Code, while this study examines the application of
these criminalization principles in the preparation of criminal provisions in Regional Regulations as
part of the system of forming legislation after Law Number 13 of 2022 (Widayati, 2019).

METHOD

This research employs a normative juridical method with statutory, conceptual, and analytical
approaches (Rizkia, 2023). The statutory approach examines Law Number 13 of 2022 concerning the
Second Amendment to Law Number 12 of 2011 on the Formation of Laws and Regulations, along with
other relevant regulations governing Regional Regulations and criminal provisions. The conceptual
approach is used to analyze theories and principles of criminalization, legality, proportionality, and
legal certainty in legislative drafting.

The legal materials used in this study consist of primary, secondary, and tertiary legal materials
collected through library research. The collected materials are analyzed qualitatively using legal
interpretation and descriptive-analytical methods to formulate conclusions regarding the legality and
limitations of criminal provisions in Regional Regulations under the framework of Law Number 13 of
2022.

RESULT AND DISCUSSION

The Authority of Regional Governments in Establishing Criminal Provisions in Regional
Regulations

The authority of Regional Governments to establish criminal provisions in Regional Regulations
(Peraturan Daerah) is a consequence of the implementation of regional autonomy as guaranteed by
Acrticle 18 paragraph (6) of the 1945 Constitution of the Republic of Indonesia, which states that regional
governments have the right to enact regional regulations and other regulations to implement autonomy
and co-administration tasks (Rizkia, 2023). This constitutional mandate confirms that Regional
Regulations constitute one of the instruments through which local governments may regulate matters
falling within their governmental affairs. Nevertheless, such authority is not absolute because Indonesia
adheres to the principle of a unitary state and the hierarchy of laws and regulations, whereby Regional
Regulations occupy a subordinate position and must not conflict with higher legislation (S.
Parlindungan & Toni, n.d.; Vernando et al., 2023).

From the perspective of legislative theory, the authority to formulate criminal provisions in Regional
Regulations is derived from the theory of attribution and delegation of authority. According to the
theory of delegation, a lower legislative body may exercise authority only to the extent granted by a
higher legal norm (Purwoto et al., 2025). Hans Kelsen's Stufenbau Theory also explains that the validity
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of lower norms depends on their conformity with higher norms (Lauda, 2018). Therefore, the authority
of Regional Governments to impose criminal sanctions cannot be interpreted as an independent power
to create new criminal policies outside the national legal framework. Instead, the authority must be
exercised within the limits prescribed by legislation and constitutional principles .

In practice, numerous Regional Regulations in Indonesia contain criminal provisions intended to ensure
public compliance with regional policies. Criminal sanctions are commonly found in Regional
Regulations concerning public order, environmental protection, waste management, business licensing,
and taxation. However, several regional criminal provisions have been criticized and even annulled
because they exceeded delegated authority or contradicted higher legislation (Nasef, 2016). The
existence of such cases demonstrates that the use of criminal sanctions by regional governments often
raises questions concerning the limits of regional legislative authority and the compatibility of local
criminal policies with the national legal system.

Law Number 13 of 2022 concerning the Second Amendment to Law Number 12 of 2011 on the
Formation of Laws and Regulations reinforces the importance of harmonization, synchronization, and
conformity in legislative drafting. The law requires every regulation, including Regional Regulations,
to be formulated consistently with constitutional principles and the hierarchy of legislation.
Consequently, the formulation of criminal provisions in Regional Regulations must satisfy the
principles of legality, legal certainty, and proportionality. Criminal sanctions may only be imposed
when there is a clear legal basis and a legitimate public interest that cannot be effectively protected
through administrative or civil measures (D. E. Putra et al., 2025; Sari, Parlindungan S, et al., 2025).

From the perspective of criminal law policy, criminal sanctions in Regional Regulations should be
regarded as an ultimum remedium rather than a primary instrument of regulation. The theory of
criminalization developed by Sudarto and Barda Nawawi Arief emphasizes that criminal law should be
employed selectively and only when other legal instruments are inadequate to protect public interests.
Excessive reliance on criminal sanctions may result in overcriminalization, legal uncertainty, and the
unnecessary restriction of individual rights and freedoms. Therefore, the establishment of criminal
provisions in Regional Regulations requires careful assessment of the social harm caused by prohibited
conduct, the necessity of criminal intervention, and the proportionality of sanctions imposed (Prasetyo,
2009).

The authority of local governments to establish penal provisions is essentially limited and delegated in
nature. Local governments may only formulate criminal sanctions to the extent necessary to support the
implementation of regional autonomy, while remaining consistent with national penal policy and
constitutional values. Therefore, Law Number 13 of 2022 provides a crucial legal framework to ensure
that criminalization within local regulations does not exceed regional authority and remains aligned
with the principles of legal certainty, justice, and the protection of human rights.

Criminalization Policy under Law Number 13 of 2022

Criminalization policy essentially refers to the state's policy in determining which acts should be
categorized as criminal offenses and subjected to criminal sanctions. In criminal law theory,
criminalization is not merely a legislative process of formulating prohibitions and sanctions but also a
legal policy aimed at achieving social order, justice, and legal certainty. According to Sudarto,
criminalization must consider the principles of social necessity, proportionality, and the effectiveness
of criminal sanctions in addressing societal problems. Similarly, Barda Nawawi Arief argues that
criminalization should be based on rational legal policies and should not be employed excessively
because criminal law is fundamentally a means of social control that directly restricts individual rights
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and freedoms. Therefore, the formulation of criminal provisions in Regional Regulations must be
carefully assessed to ensure that criminal sanctions are used only when genuinely necessary and
proportionate to the objectives pursued (Valerian, 2022).

The enactment of Law Number 13 of 2022 concerning the Second Amendment to Law Number 12 of
2011 on the Formation of Laws and Regulations has significantly influenced the policy of
criminalization in Indonesia. This law does not specifically regulate criminal law norms; however, it
provides a comprehensive framework for the formation of all legislation, including Regional
Regulations that contain criminal provisions. The law strengthens the principles of harmonization,
synchronization, and conformity in legislative drafting and emphasizes that every regulation must be
consistent with constitutional principles, the hierarchy of laws and regulations, and the protection of
human rights. Consequently, criminal provisions contained in Regional Regulations can no longer be
formulated solely based on regional interests but must be harmonized with national legal policies and
constitutional values.

From the perspective of the principle of legality (nullum crimen, nulla poena sine lege), Law Number
13 of 2022 reinforces the requirement that criminal sanctions can only be imposed through clear and
predetermined legal provisions. The principle of legality requires that every criminal norm be
formulated precisely, unambiguously, and predictably so that individuals can understand which conduct
is prohibited and the legal consequences arising from violations. In practice, however, several Regional
Regulations still contain vague formulations of criminal provisions, such as the use of broad and
subjective terminology that potentially creates multiple interpretations. Such formulations may lead to
legal uncertainty and arbitrary law enforcement, thereby contradicting the fundamental principles of
criminal law and constitutional guarantees of legal protection.

Another important aspect introduced by Law Number 13 of 2022 is the strengthening of the principle
of harmonization in the legislative process. Harmonization aims to prevent conflicts between laws and
regulations and to ensure the coherence of the national legal system (S et al., 2023). In the context of
criminalization policy, this principle requires Regional Governments to ensure that criminal provisions
contained in Regional Regulations do not duplicate, contradict, or exceed the criminal norms
established by higher legislation. The necessity of harmonization is particularly important considering
that criminal law in Indonesia generally falls within the authority of the central government. Without
adequate harmonization, Regional Regulations may produce overlapping criminal norms,
inconsistencies in law enforcement, and unequal treatment of citizens in different regions (S &
Miasiratni, 2025).

The principle of proportionality also occupies a central position in the criminalization policy under Law
Number 13 of 2022. Criminal sanctions must be proportional to the seriousness of the prohibited
conduct and the public interests protected by the regulation. In reality, some Regional Regulations
impose relatively severe criminal sanctions for administrative violations that could have been addressed
through non-penal mechanisms such as warnings, administrative fines, suspension of permits, or other
administrative measures. The imposition of criminal sanctions for relatively minor violations reflects a
tendency toward overcriminalization and indicates that criminal law is often employed as a primary
instrument rather than as an ultimum remedium. Such an approach is inconsistent with modern criminal
law policy, which emphasizes the selective and limited use of criminal sanctions (Sari, Parlindungan S,
etal., 2025).
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The principle of the protection of human rights is another important dimension of criminalization policy
under Law Number 13 of 2022. As a state based on the rule of law, Indonesia is constitutionally
obligated to respect, protect, and fulfill human rights. Criminal sanctions inherently involve restrictions
on individual rights and freedoms; therefore, the formulation of criminal provisions in Regional
Regulations must consider the principles of necessity and proportionality. Criminalization should only
be adopted when the conduct concerned causes significant harm to public interests and when non-
criminal measures are insufficient to address the problem effectively. The excessive use of criminal
sanctions may lead to violations of constitutional rights, discrimination, and the abuse of governmental
authority (Vernando et al., 2023).

Empirically, the implementation of criminal provisions in Regional Regulations demonstrates that
regional governments often face difficulties in determining the appropriate limits of criminalization.
Several Regional Regulations that were subsequently reviewed by the central government or challenged
through judicial review were found to contain provisions inconsistent with higher legislation or
constitutional principles. These circumstances illustrate that the absence of clear standards for
criminalization may create legal uncertainty and undermine the effectiveness of regional legislation.
Consequently, Law Number 13 of 2022 should be interpreted as providing a normative framework that
guides regional governments in formulating criminal provisions in accordance with the principles of
legality, legal certainty, proportionality, harmonization, and the protection of human rights.

The criminalization provisions in Law Number 13 of 2022 reflect a paradigm shift in the legislative
process moving from a formalistic approach to a substantive one that prioritizes constitutional
alignment and regulatory quality. Consequently, the authority to establish penal provisions within
Regional Regulations must be exercised with caution and selectivity. Criminal sanctions should only
be formulated when there is a clear legal basis, a compelling public interest, and a genuine need for
criminal intervention. By adhering to these principles, Regional Regulations can function effectively as
instruments of local governance while remaining consistent with the national legal system and
constitutional values regarding justice, legal certainty, and the protection of human rights.

The Conceptual Framework for Formulating Criminal Provisions in Regional Regulations

The formulation of criminal provisions in Regional Regulations (Peraturan Daerah) should be based on
a comprehensive conceptual framework that integrates constitutional principles, criminal law policies,
and the objectives of regional autonomy. Criminal sanctions are essentially instruments of social control
employed by the state to protect public interests and maintain social order. However, because criminal
law directly limits individual rights and freedoms, its application must be carried out carefully and
selectively. Therefore, the establishment of criminal provisions in Regional Regulations cannot merely
be justified by the existence of regional authority to legislate but must also be assessed based on the
necessity, proportionality, and effectiveness of criminal sanctions in addressing social problems within
the region (Roza & Parlindungan, 2021).

From a theoretical perspective, the formulation of criminal provisions in Regional Regulations should
be grounded in the theory of criminalization. According to Sudarto, criminalization is the process of
determining which acts should be designated as criminal offenses and subjected to criminal sanctions
by considering legal, social, and moral aspects. Criminalization should not be based solely on political
considerations or the desire to strengthen governmental authority but must reflect a genuine need to
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protect legal interests and maintain public order. Similarly, Barda Nawawi Arief argues that
criminalization constitutes an integral part of criminal law policy and should be guided by the principles
of social defense and social welfare. Consequently, the establishment of criminal provisions in Regional
Regulations must be directed toward achieving public welfare and protecting the interests of society
rather than merely increasing the number of punishable acts (Situmeang, 2022; Widayati, 2019).

The principle of legality constitutes the first and most fundamental element in the conceptual framework
of regional criminalization. The principle of legality requires that every criminal norm be clearly
formulated, predetermined by law, and not subject to retroactive application. In the context of Regional
Regulations, this principle demands that criminal provisions be drafted in precise and unambiguous
language to avoid multiple interpretations and arbitrary enforcement. VVague and overly broad criminal
formulations not only undermine legal certainty but also potentially violate constitutional guarantees of
due process and equal protection before the law. Therefore, Regional Governments must ensure that
criminal provisions are drafted with clear definitions of prohibited conduct, the elements of offenses,
and the applicable sanctions (Wau et al., 2024).

The principle of subsidiarity also plays an essential role in determining whether criminal sanctions
should be included in Regional Regulations. Under this principle, criminal law should be used only as
a last resort (ultimum remedium) when administrative, civil, or other regulatory mechanisms are
insufficient to achieve the intended legal objectives. In practice, many regional issues, such as licensing
violations, administrative non-compliance, and minor public order disturbances, can often be effectively
addressed through administrative sanctions without resorting to criminal penalties. The excessive use
of criminal sanctions for relatively minor violations may lead to overcriminalization, increase the
burden on law enforcement institutions, and reduce the effectiveness of criminal law as an instrument
of social control (S, 2018; S & Miasiratni, 2026).

Another important principle is proportionality. The severity of criminal sanctions imposed in Regional
Regulations must correspond to the seriousness of the prohibited conduct and the extent of harm caused
to society. The principle of proportionality prevents legislators from imposing excessive penalties that
are disproportionate to the nature of the violation. A criminal sanction that is excessively severe for a
minor administrative violation may conflict with the principles of justice and fairness and may even be
considered an abuse of legislative authority. Therefore, proportionality serves as an important
benchmark in determining both the necessity and the degree of criminal sanctions in Regional
Regulations (Putri, 2025; Sari, Putri, et al., 2025).

Law Number 13 of 2022 also emphasizes the importance of harmonization and synchronization in
legislative drafting. Consequently, the formulation of criminal provisions in Regional Regulations
should be integrated with national criminal policies and should not conflict with higher laws and
regulations (D. E. Putra et al., 2025). Regional Governments are required to ensure that the criminal
norms established at the regional level do not duplicate, contradict, or exceed the authority delegated
by national legislation. Harmonization is essential for maintaining the coherence of Indonesia's legal
system and ensuring equal treatment of citizens throughout the country. Without adequate
harmonization, regional criminal policies may result in legal fragmentation and uncertainty in law
enforcement (R. K. Putra et al., 2025).

The protection of human rights constitutes another important dimension in the conceptual framework
of regional criminalization. Since criminal sanctions inherently involve restrictions on individual
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liberties, the formulation of criminal provisions must comply with constitutional guarantees of human
rights and the rule of law (Gokma et al., 2024; S, 2022). The principles of necessity, reasonableness,
and non-discrimination should therefore guide the legislative process. Criminal sanctions should only
be imposed on conduct that causes significant harm to public interests and where criminal intervention
is genuinely required to protect society. Regional Regulations that excessively restrict individual rights
or impose discriminatory criminal sanctions may be inconsistent with constitutional values and
vulnerable to judicial review.

An ideal conceptual framework for formulating penal provisions in Regional Regulations must be
grounded in six interrelated principles: legality, necessity, subsidiarity, proportionality, harmonization,
and the protection of human rights. These principles should serve as substantive and procedural
guidelines for regional regulators in determining whether criminal sanctions are necessary and
appropriate. By applying this framework, Regional Regulations can effectively fulfill their function as
instruments of local governance while ensuring legal certainty, justice, and alignment with the national
legal system and constitutional values. Adherence to these principles will also prevent over-
criminalization and contribute to the development of a more coherent and responsive system of regional
regulations in Indonesia.

CONCLUSION

The authority of Regional Governments to establish criminal provisions in Regional Regulations is a
delegated and limited authority derived from the constitutional framework of regional autonomy and
the hierarchy of laws and regulations in Indonesia. Although Regional Governments possess legislative
authority to regulate local affairs, the formulation of criminal sanctions must remain within the
boundaries established by higher legislation and constitutional principles. Criminal provisions in
Regional Regulations therefore cannot be interpreted as an independent exercise of criminal law-
making power but rather as a complementary mechanism to support the implementation of regional
governance.

Law Number 13 of 2022 has strengthened the legislative framework by emphasizing the principles of
harmonization, synchronization, legality, legal certainty, and the protection of human rights in the
formation of laws and regulations. Consequently, the policy of criminalization in Regional Regulations
must be carried out selectively and proportionately, considering the necessity of criminal intervention
and avoiding overcriminalization. Criminal sanctions should only be imposed when non-penal
mechanisms are insufficient to protect public interests and maintain social order.

This study further concludes that the formulation of criminal provisions in Regional Regulations should
be based on an integrated conceptual framework consisting of the principles of legality, necessity,
subsidiarity, proportionality, harmonization, and human rights protection. The implementation of these
principles is essential to ensure that Regional Regulations function effectively as instruments of regional
governance while remaining consistent with the national legal system and constitutional values. Such a
framework is expected to contribute to the development of more coherent, just, and legally certain
regional criminal policies in Indonesia.
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